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The Act of Congress approved March 12,1863, (12 Statutes 
;at large, p. 820, § 1,) provided that it should be lawful for the 
Secretary of the Treasury to appoint special agenis " to re- 
ceive and collect all abandoned or captured property" in cer- 
tain territory specially designated by the act, but which for 
the present purpose may conveniently be termed the Insur- 
gent States. 

Two distinct provisions in the subsequent act, adopted 
July 2, 1864, define Avith precision the sense in which Con- 
gress employed the phrase *' abandoned property." It is 
there said that property shall be regarded as " abandoned" 
when the lawful owner thereof shall be voluntarily absent 
therefrom and engaged, either in arms or otherwise, in aiding 
or encouraging the rebellion, (13^/i Statutes at large^ p. 376, 
§§ 2 and 3). The term " captured property" did not receive 
a legislative definition, and it required none. Its legal im- 
port has long been well established. 

These Treasury-Agent acts, as for the >ake of brevity we 
may call them, provided that the property referred to might 
be " appropriated to public use on due appraisement, or for- 
warded to" a place of sale. They directed that all sales of 
such property should be " at auction to the liighest bidder, 
and that the proceeds thereof shall be paid into the treasury 
of the United States." (12 Statutes, p. 820, § 2). 

The practical construction given to these acts by the 
Treasury Department, or by its subordinates with its suifer- 
ance, is, that they authorized these agents to seize anv prop- 
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erty on which they could lay their hands within the prescribed 
territory, forcibly to remove it to any place of sale designated 
by the Department, and there to sell it without judicial pro- 
ceedings or investigation of any kind, paying the proceeda 
into the public treasury. 

Under this interpretation of their powers, these Treasury- 
Agents have habitually made extensive seizures of cotton in 
the Southern States, carried it to New-York, and there sold it^ 
disposing of the proceeds, in each instance, as directed by the 
Department. 

Conformably to this practice, and on the twenty-sixth 
day of January, 1866, one hundred and thirty-six bales of cot- 
ton, then in Savannah, Georgia, and held by Messrs Wm. 
Battersby & Co., of that city, on account of Messrs Dennis- 
toun & Co., of New- York, were forcibly seized by certain 
Agents of the Treasury under color of the acts in question. 
They have transported the property to New- York, and are 
about to sell' it at public auction. It is announced that after 
allowing to the actors in the affair such rewards or compensa- 
tion for their services as may be thought fit by the department,, 
the residue of the proceeds will be paid into the Treasury of 
the United States. 

Messrs Dennistoun & Co., have requested me to inquire 
whether they are remediless, and therefore obliged toacquiesce^ 
in these proceedings. 



The receipt and collection of abandoned or captured prop- 
erty within the insurgent States, as contemplated by the acta^ 
in question, were war measures. The enactments on the sub- 
ject were in their nature temporary and operative only during^ 
the continuance of hostilities, or to use a term found in one of 
the acts until " the suppression of the rebellion." I am there- 
fore of opinion that the seizure in question, was wholly un- 
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warrantable, and that there is no authority in law for the dis- 
position intended to be made of the property. 

Many reasons offer themselves in support of this conclu- 
sion : 

I. That such was the intent of Congress is quite apparent.. 
The only thing that can be urged to the contrary is the^ 
absence of any express or formal declaration in the acts, that- 
the authority conferred by them was to cease at any particu- 
lar time or on the happening of any event. It will readily 
occur, that this, if it proves anything, proves quite too much* 

It is altogether inconsequential, unless it requires the^ 
Courts to hold that the practice in question was intended to 
be perpetual ; or, what is equivalent, to continue in full opera- 
tion until abrogated by express legislation. Indeed, there is^ 
no middle ground between a construction which would hold! 
the Treasury Agent system to be a temporary measure, insti- 
tuted for belligerent purposes, and that which would accept, 
it as establishing a policy intended to govern for all future? 
time within that region which the President, on the 12th9 
July, 1862, " designated as in insurrection." (12 Statutes at^ 
Large, p. 820, §1.) There is no alternative : one or the otheir 
of these readings must be adopted. ' If there be a jurist in the^ 
land whose moral perceptions would not force upon him am 
instantaneous and indignant rejection of the latter, considera- 
tions may be stated which will convince even him. 

Legal perpetuity cannot be claimed for the practice merely 
because the acts do not, in terms, declare that it shall cease- 
when the occasion for its employment shall have passed away^ 

The principle that " every law of itself and by its nature^ 
is supposed to be perpetual," applies only when " it contain^, 
nothing in its disposition, or in the circumstances attending it^ 
that evidently denotes a contrary intention of the legislator^ 
or that may induce us reasonably to presume that it was onljr 
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a temporary ordinance." (Burlaniaqui part 1, CJi. 10, § 14, 
subs, 2.) Such is not the case with respect to these acts. 
The general langliage of statutes is constantly restrained to 
the time, occasion, or purpose for which, upon a fair view of 
all their provisions taken together, the courts can see the leg- 
islature designed to provide. " The most universal and effec- 
tual way of discovering the true meaning of a law," says Mr. 
Justice Blackstone, " is by considering the cause which moved 
the legislator to enact it ; for, when this reason ceases, the law 
itself ought likewise to cease with it." (1 Com,, p. 61.) Lord 
Mansfield, when urged to expound, as if it were without limit, 
a statute which was general in its terms, replied : " If there 
is no express exception there is one implied from the nature 
and reason of the thing." (Alway v. Burroivs, 1 Douglas i?., 
264.) See, also, Main v. Frosser, 1 JoJin\s Cases, p. 130 — Judge 
Demons notes to his Reports, vol, 3, p. 84. 

It is undoubtedly true that the very words employed by 
-1;he legislature itself, are the primary guide to the legislative 
Intent. It is equally true that when the legislature plainly, 
ind by words which admit of no reasonable doubt, Cirpre^s a par- 
ticular intent, there is no room for interpretation; and courts are 
bound to hold that such intent existed. No departure from these 
'principles need be advocated ; for of the acts in question, the 
most that can be asserted is, that they use general words and 
are silent in respect to the duration of the practice which they 
introduced; This is the precise case which invites interpreta- 
'tion. On the point of duration no particular intent is directly 
•expressed by the legislature ; and, therefore, it is the prov- 
-ince of the judiciary to ascertain and declare the will of the law- 
making power. For this purpose, the courts will weigh every 
indication found in the acts themselves, and carefully consider 
tall such external matters as, by the general principles of inter- 
pretation, are allowable aids in the inquiry. 
\ Very grave mischief would necessarily attend the execu- 
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tion of such a system at any time. Public hostilities might 
induce or compel a government to disregard this considera- 
tion ; but the return of peace takes away all the license that, 
springs from war. 

Between treating these acts as intended to establish a per- 
manent policy to govern for all time within the prescribed^ 
territory, or as merely designed to subject that territory to be 
thus harshly dealt with for some limited period immediately' 
succeeding the actual close of hostilities, it might be difficult, 
to choose. If we were compelled to make a distinction, per- 
haps the latter wonld not be preferred. 

When executive agents are allowed by law to seize and, 
appropriate private property without judicial process or judi- 
cial supervision, they soon fall into a habit which is utterly 
subversive of justice. They regard themselves as holding not 
a special commission, but a general warrant. Every magina- 
ble claim that might possibly exist in favor of the govern- 
ment, is deemed to be within their cognizance, and, therefore^ 
summarily enforcible. Even in time of profound and long- 
established peace, when the courts are open and free to every 
suitor, the individual who might be thus despoiled of hi» 
property, would be much embarrassed in his search for a rem- 
edy. Under a law which was itself valid and constitutional,, 
and which, like that under review, purported absolutely to 
sanction the seizure and sale, leaving the owner without a ju- 
dicial remedy, the administration could scarcely fail to become 
rapacious and tyrannical. 

What would b^ the character and tendency of siich a 
' law, if designed to continue in force only for a limited period 
after the termination of existing hostilities? It would bear a 
certain resemblance to the practice of those barbarian war- 
riors of former times, who delivered over to be sacked and 
plundered by their followers, the territories which they had 
conquered; but greater evils would result from it. iincient. 
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pillage usually invited to its orgies only the victorious soldiers 
and the camp followers. The informal and merely verbal 
license usually given could rarely tend to more than a very 
brief period of lawlessness. Whilst it lasted, death and wounds 
might indeed be inflicted, and many outrages be committed ; 
but this brief reign of violence and disorder did not tend to 
make the victors or their co-revellers much worse than before, 
nor were the victims demoralized ; there was little or no time 
for the display of treachery, and the whole thing was but a 
tbrief intensifying of the excesses often allowed in battle. Par 
more mischievous in their nature must be the action of these 
Treasury Agents upon the departmental construction of their 
powers. 

Every hungry adventurer in politics or in any other gainful 
pursuit throughout the North is invited to take out a treasury 
license for privateering on land in time of peace among the 
vanquished. Every one within the lately insurgent States, 
susceptible to such temptation, is invited by the proffer of 
rewards for his treachery to become a spy upon his neighbors 
and an informer against them. Holding out in the apparently 
«afe, and it might even be thought respectable form of a 
public law, such inducements to cupidity would be sure to 
•enlist, as a monstrous after-birth of our unhappy civil war, a 
whole brigade of cotton raiders composed of the corrupt and 
corruptible on both sides of the line. The consequences 
would be a degree of oppression on the one hand and demor- 
alization on the other, that no pure mind can contemplate 
without emotions of disgust and horror.' Nor would this 
vicious practice be likely to have the excuse of enabling our 
war-worn veterans to seize a prey by way of recompense for 
Iheir toils and dangers. The soldier's taste does not incline 
him to such methods. It is a pretty safe conjecture that the 
Treasury Agents, who have been employed in this business, 
will generally, if not invariably be found without the military 
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button, and neither greviously maimed, nor slightly wounded 
nor yet even soiled with the smoke or dust of battle. How 
the fact may be is not known, but the nature of the business 
renders this inference so probable that it is offered with some 
'Confidence to the test of inquiry. 

. Constant raids through the subjugated South in pursuit of 
property, that, on some ground or pretence, might be forcibly 
seized, and divided between the treasury, its travelling agent, 
and his local informer, would readily liave been foreseen, as 
the inevitable result of such a system, had its adoption for 
peaceful times been suggested to Congress. Experience 
shows precisely such results. One of our most eminent citi- 
zens, a gentleman of unimpeachable probity, and distinguished 
alike for his eloquence, his ardent advocacy of Northern ideas, 
and his favor for their spread, even by coercive means, if ne- 
cessary, bears testimony to the fact, and denounces the abuse 
in no measured terms. 

In a lecture, delivered on the 20th of this month, the Rev. 
Henry Ward Beecher said : 

" It is a shame to see so many of these corrupt agents 
throughout the South." He calls them " predatory nuisances," 
and asserts, that " all throughout the South they are as locusts, 
•eating up every green thing." — N. Y. Herald^ Feb. 2l8t, 1866. 

By the treasury construction, the people thus preyed upon 
are denied judicial protection or resort of any kind, and stand- 
ing, as they do, in imminent danger of prosecution for real or 
supposed complicity in the recent conflict, they dare scarcely 
venture even to complain of any wrong inflicted upon them, 
however palpable or enormous. 

No civilized legislature could have contemplated such a 
mode of dealing with the people of its own country, after all 
forcible resistance to its authority had ceased. So to treat a 
foreign tribi or nation, which had been conquered and subju- 
gated, would be wholly inadmissable. Certainly it would be 
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litterly repugnant to the notioHB of humauityi justice and 
goYernmental duty which have long prevailed in the mother 
country ; and, unless it can be upheld by these very acts,, 
nothing of the kind has ever been sanctioned by law in this. 
Republic. 

Our jurisprudence, even as it came to us from the mon- 
archial state to which our ancestors belonged, without allow- 
ing for any of the improvements which might justly be pre- 
sumed to have resulted from its transfer to a republican basis,, 
contemplate, securing to the individual entire freedom of his. 
person and control of his property, until some right ta 
restrain the one or divest the other, shall be duly established 
by judicial proceedings, conducted in conformity with ancient 
and approved methods. The preliminary restraints and 
seizures which, in certain cases, are allowed under regular pro-^ 
cess pending the controversy, are not exceptions to the gen- 
eral rule but exemplifications of it. 

This doctrine, however it may have been occasionally viola- 
ted, is very familiar. Its most unprincipled contemner in prac- 
tice, rarely dares to deny its existence or to question its applica- 
bility to any case but his own. Innumerable illustrations 
might be offered. Possession is always favored by a presump- 
tion that it is rightful until the contrary has been judicially 
established. The rightful claimant of land is compelled to. 
resort to his action. Be his title ever so good, he is not 
allowed to enter with strong hand and oust the possessor^ 
Such a course is illegal. Positive statutes have enforced this 
principle for centuries, by subjecting the disturber to criminal 
indictment. 

To make recaption of one's own undoubted personal chattels,, 
by violently wresting them from the peaceful possession of 
one claiming title, is not practicable without incurring a simi- 
lar peril, (3 Weiid. Blackstoney p. 4t, note 6 — 16 Peters, 613.) 

Peace cannot be preserved without an adherence- to these^ 
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principles, and every departure from them i& a step toward 
lawless barbarism. How, then, can it be supposed that Con- 
grese intended to sanctum in tinje of peace, a departure so 
total and flagrant as is exhibited in the practice under consid- 
eration. 

The Government that, without imperative necessity, could 
inaugurate a practice so fraught with oppression, so utterly 
inconsistent with public honor, so subversive of private inr 
tegrity, would incur the deepest odium. 

For these reasons, an interpretation which would impute to 
Congress a design so unworthy, should be rejected, if possible;: 
and not only is this possible, but as hereafter will be shown, it 
is unavoidable. 

That these acts were somewhat hastily framed, must be ad- 
mitted. In order to make the section which relates to the 
Court of Claims intelligible, it is necessary to interpolate some 
words. The system was introduced by the very latest act of 
the 37th Congress. The degree of attention given to busi- 
ness at such times is not great. That act was not signed by 
the President during the existence of the Congress which 
adopted it, and for this reason, serious doubts of its validity 
have been entertained. These circumstances would justify a. 
more than usual latitude of interpretation in order to avoid 
absurd and mischievous consequences. 

Looking to the general object and purpose of the acts, the 
existing evil for which they sought to provide a remedy 
by the employment oi extraordinary measures, and consider- 
ing the strict respect for private right which has ever influ- 
enced our government, "except when in cases of rebellion 
or invasion the public safety may (have been thought to) re- 
quire a temporary deviation, it is the duty of our Courts ta 
hold that the system was not designed to be continued after 
the cessation of hostiUties. {See Const, Art. 1, S. 9, subs. 2.) 

" A statute creating a new jurisdiction ought to be construed 
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strictly, as new Commissioners exercising a summary and ar- 
bitrary jurisdiction. A statute which gives a new remedy, 
by summary proceedings or other deviations from our ancient 
Constitution, ought not to receive a liberal construction. A 
power derogatory to private property must be construed 
strictly. Acts which take away the trial by Jury ought to re- 
ceive the strictest construction." {Dewarris on Statutes, pp. 
749 to 751.) 

These citations show that, in matters relating to private 
property, and the exercise of power over it, there S^hould 
always be a construction liberal and benignant in favor of the 
individual, strict and rigorous as against those who claim the 
power. This is the ancient law of England ; it came to us by 
inheritance from a liberty-loving ancestry ; our judiciary will 
not depart from it. 

Mr. Justice Blackstone, (vol. 1, p. 91,) says, that if there 
arise out of statutes " any absurd consequences, manifestly 
•contradictory to common reason, they are, with regard to 
those collateral consequences, void." After admitting the om- 
nipotence of Parliament, and the total absence of judicial 
power to control the directly expressed will of that body, he 
adds : " But where some collateral matter arises out of the 
general words, and happens to be unreasonable, (as for instance 
a government enforcing war measures against its people in 
time of peace,) there, the judges are in decency to conclude 
that this consequence was not foreseen by the parliament ; 
and, therefore, they are at liberty to expound the statute by 
•equity and only, quoad hoc, to disregard it." 

Decency and humanity alike require a decision that Con- 
gress never foresaw that any one would attempt to extend 
the practice in question to time of peace, and, consequently, 
that such a use of it was never sanctioned by that body. 

There is ample authority for the position that, even if the 
words employed by Congress were so nearly express as to 
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create a serious impediment to this construction, the courts 
would, nevertheless, overcome that impediment. 

Citing English and American decisions that fully sustain 
him, Mr. Sedgwick, in his Treatise on Statutory Construction, 
at page 233, lays down this canon : " Such a construction 
•ought to be put upon a statute as may best answer the inten- 
tion which the makers had in view. And this intention is 
sometimes to be collected from the cause or necessity of 
making the statute, and sometimes from other circumstances ; 
and whenever such intention can be discovered, it ought to 
be followed with reason and discretion in the construction of 
the statute, although such construction seem contrary to the 
letter of the statute." (Smithes Com. on Statutw^y Construc- 
tion, § 480— Jackson vs. Collins, 8 Cow,, 96.) 

Applying the principle that the provisions expressly made 
by the legislature from the best and surest evidences of its 
intent, a brief review of the acts will suffice to convince any 
unprejudiced per?.on that they do not authorize the employ- 
ment of treasury perambulators through the Southern States, 
after the advent of peace, in search of property which they 
may choose to consider as constructively " captured or aband- 
oned." 

The Supreme Court of the United States, in Aldridge vs. 
Williams, 3 How. R., 24, says, that in searching for the intent 
of a statute, the courts, if necessary, may look " to the public 
history of the times in which it was passed." 

When this system was adopted, we were engaged in open 
war. The Southern Confederacy had great armies in the 
field. The conflict had already endured for years ; it con- 
tinued tliercafter, in all its majestic proportions, for more than 
two years. However certain the ultimate result may have 
been considered by Congress, the time of reaching that result 
could not have been foreseen. Indeed, the predictions con- 
cerning it, once so freely indulged in, had wholly ceased. It 
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is not strange, therefore, that the acts contain no express: 
clause of cesser. 

Indeed, it scarcely would have occurred to any lawyer fram- 
ing these statutes, that such a law was needed. Every act 
which they authorize is, in its own nature, a war measure, and 
such as no humane or just legislator could contemplate as 
proper in time of peace. 

The limitation as to time is, therefore, inherent ; it is in- 
separable from the things sanctioned ; and it is impossible to 
construe the acts otherwise than as introducing a set of regu- 
lations for carrying on war and making effective the pending 
hostilities. 

The collection of captured property for the purpose of remov- 
ing and disposing of it, is, in its own nature, a war measure. 
Gathering up the spoils of war is not likely to remain, in any 
important degree, an unexecuted office, after the re-establish- 
ment of peace. 

The victor usually seizes his prize the moment it is won. 
He rarely awaits the uncertain fortunes of a future battle, or 
stays his hand till, the advent of peace. He must indeed over- 
come his antagonist first ; but, that accomplished, he usually 
signalizes the earliest instant of relaxation from the rigorous 
exigencies of combat by securing his prey. There is, there- 
fore, something quite incongruous in appointing a collector 
of captured property in time of pe ice — an intent to authorize 
it cannot be supposed, unless the lawgiver expresses it in the 
most clear and positive manner. 

As the words are defined in the acts, considerations of es- 
sentially a similar nature apply to what is called " abandoned 
property." Whenever, during the war, a portion of the hos- 
tile territory should temporarily fall within the military occu- 
pation or control of the Federal forces, it would tend to cripple 
and embarrass the enemy, and might, therefore, be deemed a 
due exercise of belligerent rights to seize and convert to the 
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Tise of the Government all property found in such territory, 
without the immediate protection of its owner. His absence 
w^ould afford some evidence that he was in active service as 
an enemy, and his property might be deemed in some sense 
•derelict ; and, therefore, a perfectl^^ legitimate subject of gov- 
•ernmental control or guardianship. (Kenfs CoTU'^pp. 358,359, 
MgMh Ed. ; 12 Ohio J5., by Stanton, p. 87.) 

We thus perceive that both of the objects in view were 
temporary ; were such as, under any circumstances, probably, 
in the contemplation of Congress, could only exist during the 
continuation of hostilities ; and hence, the manifest propriety 
of concluding that the system was in like manner temporary. 

Certain provisions are obviously limited in point of dura- 
tion to the war. Section 4 of the first act is one of these. (12 
Statutes at large, p. 820 ;) yet, here we observe the same ab- 
sence of any expressed limitation as to time. If such a limita- 
tion must be implied in one part of the act, surely it may be 
implied in another part. 

The moment we look upon its institution as a war measure, 
to be pursued only during the prevalence of hostilities, the 
system loses all its odiousness, and the acts establishing it are 
relieved from any and every just objection. 

Independently of these general proofs of an intent that 
these agencies were merely temporary expedients to be em- 
ployed only during the emergency which induced a resort to 
them, there are several pointed indications to the same effect, 
which are fully equivalent to the most direct-and unequivocal 
expression : 

First. The very definition given as a guide to the agents in 
ascertaining what is " abandoned property," is itself conclu- 
sive. It is that property shall be regarded as abandoned when 
the owner is voluntarily absent therefrom, " and engaged in 
aiding or encouraging the rebellion." How can this category 
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exist after " the suppression of the rebellion," or when there 
is no rebellion ? 

Secondly. The acts nowhere license, these Treasury Agents 
to make captures by themselves or their employees. Under 
that head, their authority is expressly confined to collecting 
and receiving property already captured by others. Upon 
general principles, the naval and military forces of the United 
States alone had authority to make captures as prize of war. 

The theory that public hostilities between contending na- 
tions or parties produce a war between each and every sub- 
ject or citizen of each belligerent power, and each and every 
subject or citizen of the other, has no practical effect except 
as a prohibition of intercourse. {Ghitty^s Law of Nations, p. 
22 ; Wodsey on International Law, § 119, Second Ed.) 

Shocking, indeed, would be the results of reducing that 
theory to practice in international wars. The veriest demon 
who ever appeared in human form could not think of applying 
it to insurrections or civil wars. Accordingly, it is a settled 
doctrine that captures can only be made by the public armed 
forces of the sovereign power, or under commissions expressly 
granted for the purpose, as in the case of privateers. 

The Cape of Good Hope, 2 G. Boh., 292, and cases cited 

in note to p. 285. 
Hazlitt and Roches Manual, pp, 98, 300. 
Vattd, Book 3, ch. 15, §§ 223, 231, 118. 
Upton on Mar. Warfare, p. 118. 
2 KenVs Com., pp. 94 to 97, side paging, Sth Ed. 
WheweWs Elements of Morality, § 1159. 

Upton, at p. 100, says, that "private citizens cannot of them 
selves, and without commission from the supreme power, take- 
any step in relation to the perpetration of acts of hostility." 

The strength of this rule is proven by the special exception 
of a power to re-capture prizes taken by the enemy. In The 
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Hden, 3 (7. Boh., 225— Sir William Scott says : " It is the duty 
of every subject to assist his fellow-subjects in war, and to. 
retake their property from the possession of the enemy. Na 
commission is necessary to give a person so employed a title 
to the reward which the policy of the law allots to that meri- 
torious act of duty." To this same effect, see The Urania, 5 
(7.^o6., 150. 

It is, of course, true, that when a private person, without au- 
thority, happens to seize the property of an enemy, and 
brings it within the control of his Government flagrante hdh^ 
the Government would be at liberty to exercise its own bel- 
ligerent powers, and itself effect a regular capture. {Haditt 
dk Roche, 314.) 

But we are dealing with a question of construction, and 
this necessary and undisputable limit of the doctrine last re- 
ferred to, does not at all conduce to show that when creating a 
collecting bureau in the treasury, a purely civil department,. 
Congress designed to create a corps of captors. Had such 
a thing been in contemplation, the department of War or of 
the Navy would have been its appropriate location. 

On a couple of occasions, whilst dissenting from the court,, 
and alone or nearly so, Judge Story maintained, with no little 
vehemence, that if a private person, acting without commis- 
sion or authority, should seize property of the enemy which 
was subject to capture by the laws of war, he would not be 
" guilty of a very enormous crime." (8 Cranch, 134.) 

His cognate proposition that in such a case the sovereign 
might adopt the act and give it " the effect of a full and 
perfect ratification," seems to have been since approved.. 
(8 Cranch, 134 ; 9 Granch, 449 ; 2 Black. 671.) All thi& 
may be conceded without weakening the general doctrine^ 
or lessening its eflScacy as a proof that Congress did not, by 
the words employed in these acts, intend to authorize cap- 



Digitized by 



Google 



16 

tuveSj jure belli, by the immediate action of these non-combat- 
ant Treasury Agents. 

It will hereafter be shown that capture in time of peace, is 
a solecism in language, and that, if allowed, it would be an 
anomaly in legislation. 

Thirdly. Applications to the Court of Claims for relief 
against mistake or injustice committed by the Treasury 
Agents, are expressly allowed by the first of these acts. But 
they are only allowed to be presented within two years "after 
the suppression of the rebellion." This is what jurists denom- 
inate a statute of limitations, and like all such statutes, it 
begins to run against all claims at a fixed and designated 
point of time. That point of time is ** the suppression of the 
rebellion." Now, nothing is better settled in legal reasoning 
than that the limitations can never begin to run against a claim 
before the claim itself has arisen. No authority need be cited 
for the proposition ; it is familiar to lawyers ; its necessity is 
absolute, and common sense precludes a denial. It follows, 
then, as an inevitable conclusion, that Congress must have 
tmderstood and intended that no claim could arise after " the 
suppression" — a result only to be attained by limiting the 
power of these Treasury Agents to the period preceding that 
^* suppression." 

Under the construction given by the Treasury Department, 
its agents may continue to pick up cotton throughout the 
South as ca^ptured or abandoned, for ten years to come. They 
may sell it and dispose of the proceeds as the Treasury De- 
partment shall please to direct ; and for the last eight years 
of the time, the despoiled owner will not be allowed even the 
poor resort of an appeal to the Court of Claims. Can such 
be the meaning of these acts? 

The' reason and nature of the thing, in this instance, prove 
incontestably that Congress intended the employment of 
these Treasury Agents only as a measure auxiliary to and 
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t^onnected with the actual prosecution of hostilities, to be con- 
tinned no longer than during the war. That intent, as fias 
l3een shown, is also plamly written on the face of the acts. 
Eut, if the fact were otherwise ; if such was not the intent ; if 
juridical science demands the interpretation that Congress 
really designed the continuance of this practice in time of 
peace, then it is clear to my mind, that the acts are, to this 
extent, and so far as this effect or operation is concerned, not 
only inconsistent with all sound principle, but absolutely un- 
-constitutional, and therefore void. 

Some reasons for this latter conclusion will now be stated. 
In 1665, whilst war existed between Great Britain and Hol- 
fend, letters of marque and reprisal were granted by the 
Crown to one Carew, with an express clause that no future 
peace should derogate from them. When peace took place, 
Lord Nottingham, on sci fa^ vacated the letters of marque 
concerning the special clause; he said, that "as it was new and 
of a most strange nature, so it was utterly void in itself.'' And 
to the point that peace superseded all right to make captures 
tinder the letters of marque, he said, that '* this point was most 
clear by the constant practice of all ages and nations." (3 
Stoaiiston, 671.) 

The guarantees of life, liberty and property contained in 
the Constitution, are admitted on all hands to be in full force 
during the prevalence of peace. The fifth constitutional 
•amendment expressly declares that " no person shall be de- 
prived of property without due process of law." It can hardly 
be supposed that there exists in the Government any power to 
forfeit property in time of peace, except for some crime commit- 
ted by its owner or possessor ; and the fundamental law re- 
quires that " the trial of all crimes ahiU be by Jury." {Const., 
Art. 3, § 2, suhs. 3.) 

It has been seen that the acts in question prescribe the most 
informal arid summary method of dealing with the property. 
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Neither in the original reception of it by these Treasury 
Agents, nor at any subsequent stage of the proceedings, ia 
anything permitted which can be deemed "due process of 
law.'' Congress, it is true, extended as much protection ta 
the owners of property which might be carried oflf and sold 
under these acts, as was deemed consistent with the exigen- 
cies of the occasion. But, the very redress against haste and 
error thus provided, manifests the character of the whole 
system. It was an engine of war, and every portion of the 
machinery corresponds with that character ; as such, it was 
well suited to the exercise of the war power ; but it was to- 
tally unfit for use in time of peace. This will be apparent on 
the slightest reflection. The first act provides that "any 
person claiming to have been the owner of any such abandoned 
or captured property, may at anytime within two years after 
the suppression of the rebellion, prefer his claim to the pro- 
ceeds thereof in the Court of Claims, and on proof to the sat- 
isfaction of said court of his ownership of said property, of 
his right to the proceeds thereof, and that he has never given 
any aid or comfort to the present rebellion, he may be allowed 
to receive the residue of such proceeds, after the deduction of 
any purchase money which may have been paid, together with 
the expenses of transportation and sale of said property, and 
any other lawful expenses attending the disposition thereof.'*" 
(12 Statutes atlarge, p. 820, § 3.) 

Let us look for a moment at the nature of this relief. In 
the first place no jury is allowed in the Court of Claims. In 
the next place, the claimant must fail, unless he is able to con- 
vince the Judges of his innocence by affirmative proof on his 
own part, which is a very diflferent thing from the constitu- 
tional guaranty of private j^ights, that no man shall be subjected 
to loss until the government shall, in a regular prosecution, 
produce sufficient competent evidence to convince a jury of 
his guilt, (9 Peters, 691.) 
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By these acts the owner is not to be restored to his property 
by the Court of Claims, in any event, or even to just compen- 
sation for it. He is only admissible, at best, to a participation- 
in the proceeds of a forced sale, made by others in suck 
manner as they thought fit, and in a market chosen by them- 
selves. Prom these proceeds, too, there must first be^ 
deducted all expenses attendant upon carrying oflf and selling- 
his property. The court can allow no claim, unless made by 
one who proves to its satisfaction " his ownership of th^ 
property," and " his right to the proceeds thereof," super-add- 
ing affirmative evidence of his entire innocence. Such facts 
involve, as a necessary consequence, a judgment not only by 
the Court of Claims, but by every honest mind, that the 
seizure and sale by executive ofiicers, if made in time of peace> 
was, a wrong of the most flagitious character ; and yet by the 
terms of the act, the depredators are to be allowed all th^ 
expenses incurred by them in perpetrating the outrage. It 
is not necessary to inquire whether in this proceeding thft 
Court of Claims would act as a judicial tribunal, or merely a» 
a board of advisers to the executive department. (Gordon vv 
United States ^ 2 Wallaces ^ U. S. B. 561, Washington Reporter 
No. S, page Q.) 

Without entering into that question, every lawyer will 
concede that taking away a man's property and turning himi 
over to a remedy so lame and halting as this legislatior^ 
afi'ords, is an act which manifestly transcends the limita^ 
tions upon governmental power prescribed by the con- 
stitution. Nor can this conclusion be at all afiected by 
any result of the political discussions now on foot touching 
the legal status of the so-called insurgent States. Georgia,, 
within whose limits the seizure of this cotton occurred, was 
one of the original thirteen. Whether she is a State or Terri- 
tory, or whether her people are citizens or aliens, the consti- 
tutional restraints upon governmental power over private^ 
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property are equally- applicable. Tlie Government has no 
more authority to seize for its own use the property of aliens 
than the property of citizens ; whatever it may tolerate in 
time of war, the constitution contains no license to plunder 
strangers in time of peace. 

If it could be held that our Congress had actually granted 
authority to the treasury to prosecute a \\ar against the 
South, after peace was restored, and our armies were disband- 
ed, it cannot be doubted but our courts would act as firmly 
on the occasion as the conscience keeper of the British King 
did with his sovereigns improvident license to Carew. Adopting 
his enlightened principles they would pronounce it new in 
legislation, strange in principle and " utterly void in itself," as 
conflicting with " the constant practice of all* ages and 
nations," and as violating a paramount law, the Constitution of 
the United States. 

On these grounds I submit the conclusion that the acts 
atbove mentioned conferred no authority upon the treasury 
department or its agents, to seize or remove the property in 
question. Whoever detains it from the owners against their 
will, is in my judgment a mere wrong-doer and is responsible 
as such in the proper form of action. 



IL It is above suggested that the class of executive 
mgents whose proceedings are under consideration rarely 
construe their authority as being confined within any definite 
limit, or place their claims under any specific head. The line 
of action adopted in the present instance exemplifies the truth 
•of this remark ; it is also an involuntary concession that the 
practice introduced by these acts is only adapted to the 
prosecution of a war. No distinct cause of seizure has been 
«tated. It has not been thought necessary, and indeed it must 
be admitted that such a statement is only required when 
judicial process is invoked. That is the peaceful agent ; war 
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is waged with other weapons. The strong arm neither uses 
indictment nor tx-officio information. It strikes silently, or if a 
word accompanies the blow, it is merely some term of re- 
proach or announcement of hostility. A simple war-cry,, 
nothing more, accompanied the seizure of this property. It ia 
understood that a vaguely reproachful epithet, coined for 
such purposes has been applied. It has been called "Blockade 
Cotton." Nothing more definite than this can be gathered 
from any out-givings of those in authority concerning tha 
seizure. As this new nick-name is not in our legal nomencla- 
ture, nor to be found in our literature, it cannot be regarded 
as indicating much more than the existence of a desire to 
apply the Treasury Agent process, and divide the proceed* 
between the department and its employees. Still it may be: 
well to consider in succession, the several grounds upon 
which the Treasury Agents may possibly attempt to justify 
their action. 

1. Besides the '* captured and abandoned property" before 
spoken of, they were authorized to receive and collect certain 
other property. The before mentioned act of July 12, 1864^ 
extended the first and sixth sections of the first Treasury Agent 
act, so as to include property mentioned in the non-inter^ 
course act of July 13th, 1861, and in the confiscation act of 
July 17, 1862. But these sections are silent as to the disposi- 
tion to be made of the property collected or received. They 
merely authorize the collection and receipt. The non-inter- 
course and confiscation acts both provided for regular judi- 
cial proceedings to establish and enforce all seizures made: 
and forfeitures accruing under them. (12 Statutes at large, p^ 
258, § 9 ; /6., p. 591, §7.) The propriety of such proceedings 
before enforcing a forfeiture is so manifest, that the repeal of 
an express statutory provision, requiring a resort to them, 
cannot be implied. (9 Coiven, 506, 507 ; Crahhe's J5., 370 ; 
Sedgivick on Statutory Construction, 123, 224.) 
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It is therefore quite i)lain that as to property mentioned in 
the non-intercourse and confiscation acts, and not coming 
under the description of captured or abandoned property, 
these Treasury Agents never had any other authority than 
dimply to receive it and place it within the control of a judi- 
cial court of the United States, so that proper proceedings 
might be had therein for its condemnation. ( WJwaton on Gap- 
iures, p. 278, 279, Upton, p. 126 ; decker vs. Montgomery, 13 
Hoivard's U, S. R., 516 : HazUtt (it Roche's Manual, p, 306, 307.) 

The power of summary seizure and sale, without process of 
law, never extended to it. Besides, there are conclusive ob- 
jections, on other grounds, to any claim of power in the Treas- 
tiry Agents to interfere with this property under either the 
non-intercourse act of 1861 or the confiscation Act of 1862. 

It is a product of the insurgent territory. This justifies a 
presumption that it had never been outside of that territory 
until it w^ seized and carried oft' in January, 1866, by the 
Treasury Agents themselves. Consequently, there is no color 
for a suggestion that it had ever became confiscated under the 
non-intercourse act of 1861. 

The non-intercourse act (12 Statutes, p. 257, §5) is evidently 
Tin application to the insurgent territory of that principle in 
the general public law of nations, which renders unlawful all 
commerce between the respective subjects of the powers be- 
tween whom war exists. 

Lawrence Wheaton on Int, Lata, ^^ciyi 4, ch. 1, § 13. 
TJiC Rapid, 8 Cranch 161 ; IK 179, 454. 

Ill liarmoiiy with the general law, it declares tliat intercourse 
tt) be unlawful only " so long as such condition of hostility 
ehall continue,^* and the forfeiture is denounced against the 
goods, &c., •' coming ^' into the adhering States or " proceed- 
ing " to the insurgent territory. The vessel or vehicle '* con- 
veying " the same is, in like manner, subjected to forfeiture. 
This langunge seems ill adapted to express any other intent 
than that which pervades the whole public law on this sub- 
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ject i. e., that the vehicle or property must be taken, or seized 
in delicto, and during the CDntinuance of the prohibition against 
intercourse. The vessel or goods must be in the condition of 
'Coming, proceeilnj, or conveying, in order to be a subject of 
seizure ; and that condition oould only exist whilst hostilities 
were still pending. The ordinary forms in which the munici- 
pal law declares its penalties are quite different. For an il- 
lustration of this see the non-intercourse act of March 1. 1809. 
{Statutes at large, vol. 2, p. 529, § 5.) 

The intensity which was imparted to the prohibition of 
intercourse with the insurgents by § 4 of the second 
Treasury- Agent act (18th Statutes at large, p. 376), is an addi- 
tional reason for a construction wiiich confines the consequent 
forfeitures to cases of seizure actually made during the *' con- 
dition of hostility. '^ 

I am of opinion that, according to the true construction and 
effect of the non-intercourse act of 1861, property not actu- 
ally seized for the offence during the continuance of hostili- 
ties, cannot be subsequently taken, captured, seized, or for- 
feited for, or by reason of any violation of that act, or of the 
amendatory section last referred to. 

The confiscation act of 1862 clearly confines its action 
within the same limits. The list of persons to be deprived is 
thus introduced. **That to insure the speedy termination of 
the present rebellion, it shall be the duty of the President to 
cause the seizure of all the estate and property, money, stocks, 
credits and effects of the persons hereinafter named ; and to 
apply and use the same and the proceeds thereof for the sup- 
port of the army of the United States.'' (12 Statutes at large, 
p. 590, §§ 5, 6.) The seizure is only authorized in order to 
insure a speedy termination of an existing rebellion ; and that 
it raay conduce directly and solely to that end, the whole 
fruits are, in exclusive terms, directed to be applied to the 
support of the army engaged in attaining it. For no other 
•end or purpose was any such seizure sanctioned. When the 
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rebellion no longer existed, it could not be more perfectly^ 
terminated ; and, consequently, it is manifest that the right of' 
seizure given by this act ceased with the return of peace. 
Cessat ratio cessat et ipsa feic,is a maxim. Courts often apply it 
when the reason, motive or object of the act is only ascertain- 
able by indirect reasoning upon extrinsic facts, and by means 
of remote inferences. Here the legislature expressly declares,, 
in plain language, the object of the seizure which it autho- 
rizes. When a seizure cannot be made for that purpose, it is 
not within the law or permitted thereby. 

The absence of any evidence or imputation bringing this 
property within the terms of the confiscation act of 1862,, 
may be stated in passing. But, as others exist which are so- 
controlling, it rather weakens the case to offer that objection.. 

2. The property cannot be regarded as " abandoned" within 
the meaning of that word in the Treasury- Agent acts, for a 
reason before explained. The rebellion had ceased, and 
therefore it is impossible to show, as these acts require, that 
when the property was seized it belonged to a person who was 
voluntarily absent from it, "and engaged in aiding or encour- 
aging the rebellion." 

3. The only other ground that can be anticipated as a pos- 
sible resort, is that the property may be claimed under some 
head of capture as prize of war. 

The first section of the act to confiscate property used for 
insurrectionary purposes, passed August 6, 1861, applied only 
to property used or employed, &c., in aiding, abetting or 
promoting the insurrection, and declared such property a sub- 
ject of prize and capture. It is not understood that the 
Treasury pretends to have any evidence tending in the slight- 
est degree, to bring this property within the operation of that 
act. But if such evidence existed, the property could not be 
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summarily taken, carried ojBf and sold by these agents or by 
any other officers of the United States ; for the act expressly,, 
and in the most peremptory language, requires that all prizes 
captured under it shall be regularly proceeded against in a 
District or Circuit Court of the United States. (12 Statutes at 
large, 319, § 1.) 

There is even a higher and more controlling objection to 
any claim through the provisions of this act. Under a head 
devoted to the general subject of capture, in every aspect 
that can have any imaginable relevancy to the matter in hand,, 
it will be shown that the right of making prizes necessarily, 
and in all cases ceases with the war in which it originated. 



III. The Government of the United States asserts, that the 
war neither impaired nor suspended any power of municipal 
legislation that it ever possessed in respect to the territory of 
the insurgent States, or in respect to any inhabitant or citizen 
thereof, or any person or property therein, and that, during the 
war, it also possessed in respect to such territory, all property 
therein, its inhabitants, and citizens, and all persons, whether 
citizens or neutrals, trading therewith, all the power and 
authority which, by the general law of nations would have 
belonged to it as a belligerent making war against that terri- 
tory, in case the same had been altogether outside of our 
Union, and owned and inhabited by a foreign independent 
nation. (2 Blacks. U. S. B,, 673 ; 4 Cranch, 272 ; Phila. A. 
M. Lata Reg,, vol, 5, new series^ 151.) 

This is assumed, and it is also assumed that the right of 
capture, as prize jure hdli, recognized by modern public law 
might have been extended during the war by act of Congress 
and thus carried to the utmost possible extreme of predatory 
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warfare against all property within the insurgent States, or 
affected by the doctrine of" hostile character " as that phrase 
is understood by publicists. But except so far as such acts 
may have been passed by Congress, and beyond the limits of 
such as were passed, it may safely be affirmed, in the lan- 
guage of the Supreme Court, speaking to the very point, by 
Chief-Justice Marshall, that courts are " bound by the law of 
nations which (for this purpose) is a part of the law of the 
land." {The Nereide, 9 Cranch, 423.) 

The point was also fully and elaborately vindicated by the 
same high authority, in Brown vs. the United States^ 8 
C ranch J pp. 123 ^o 129 ; see Hazlett and Roche 3 12. 

Modern public law does not authorize a belligerent to cap- 
ture, as prize of war, property belonging to private individ- 
uals, unless it be found afloat at the time of the capture, (Broivn 
vs. the United States, 8 Cranch, pp. 123 aiid 124 ; Woolsey on 
Int. Laiv, §§ 120, 139, Second Ed ; Wheaton on Captures, p. 15 ; 
Lawrences Wheaton on Int. Laio, part 4, cA. 2, § 7.) 

Congress has never extended the right of capture beyond 
the limits assigned to it by the law of nations, except by the 
first section of the before mentioned act to confiscate prop- 
erty used for insurrectionary purposes, passed August 6th, 
1861. (12 Staines at large, p. 319, § 1.) 

The language of this act is, that the property described in it 
'^'is hereby delared to be the lawful subject of prize and 
capture wherever found.'" Capture ex vi termini imports a 
seizure as prize jure belli. (Black vs. The Maine Insurance Co., 
11, Johnson's Reports, 292.) The whole set of words employed 
in this act make an exceedingly clear case of language 
selected to create a supplement to the right of capture al- 
lowed by the law of nations, and precisely adapted to that 
purpose. The act must be so regarded. It is silent as to 
the time during w^hich such captures must be made ; and as it 
•denounces no forfeiture except through the instrumentality of 
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^a. ''capture^' eo nomine, that question is determinable by the 
general law. 

The right of capture results from and is exclusively inci- 
-dent to a state of war. It does not exist for an instant after 
the war has terminated. This doctrine is very strictly ad- 
hered to. {Wlieaion on Captures^ pp. 306, 307.) 

Property which during a war is m a condition to be cap- 
tured or otherwise tsiken, jure belli, does not, ipso facto, vest in 
the belligerent to whose power it is tl^us subject. He must 
exercise his power before the war terminates, or never. The 
return of peace extinguishes all right to make prizes. From 
that moment private property is sacred. He who takes it, 
except in the due course of judicial proceedings, controvenes 
the law. Taking through mistake is an actionable trespass. 
Taking with knowledge that the war has ceased, and with in- 
tent to deprive the owner, is a robbery, if committed with 
•open violence, and a theft, if marked by secresy. 

Wheaton on Captures, pp. 300, 301, §§ 3, 4. 

Hazlett and Roche, 120 ; The Mentor, 1 C, Boh., 179. 

Lawrences Wheaton, part 4, ch. 4, § 5. 

The case of Nuestra Tenora de Los Dolores, reported in Ed- 
loanV^ Adm. R., p. 62, is very instructive on this point. 

A decree was pronounced in the English Admiralty for 
costs and damages in favor of the Spanish claimant of a Spanish 
vessel. Before this decree was executed, war broke out be- 
tween Spain and England. After peace had been restored, an 
application to enforce tlie decree was resisted on the ground 
that the costs and damages had enured to the crown. It was 
assumed that these costs and damages, being recovered in a 
proceeding in rem were appendant to the ship and cargo," 
so that, on breaking out of the war, the crown might have 
seized them in the like manner as the ship herself might have 
been captured as prize of war had she remained in an English 
port. 
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The case, therefore, presented the precise question whether 
a title could accrue to the Crown without actual seizure 
during the war. The argument for the Spanish owner is re- 
ported as follows : " During the continuance of the war the 
Crown might have interposed its claim if it had thought 
proper ; but, where that has not been done, where no seiz- 
ure has been made on the part of the Crown, the right of 
property remains in the same state in which it was before 
(the) hostilities." 
Sir Wm. Scott, says : 

** It is true that the intervention of hostilities puts the prop-^ 
erty of the enemy in such a situation that confiscation may 
ensue ; but unless some step is taken for that purpose, unless^ 
there is some legal declaration of the forfeiture, the right of 
the owner revives on the return of peace. This is an ac- 
knowledged principle in the courts of common law, bor- 
rowed in all probability from the general law of nations.. 
* * * Here, there, was no bodily possession, nor indeed,, 
could there be ; but still some judicial act might have been 
done declaratory of the forfeiture to the Crown of those rights 
which are vested in the claimant under the decree for costs 
and damages. It appears, however, that no step was taken 
for this purpose on the part of the Crown ; and, I am, there- 
fore, of opinion that the rights of the Spanish proprietor do 
revive." {See the Orotius, 9 Cranch, 370.) 

The same doctrine is very emphatically laid ^own by Judge 
Story in an opinion marked by the most extreme assertion of 
belligerent rights. (8 (7ra7ic7i, j9p. 147, 148.) He says, *^ The 
title of the enemy is not divested by war, but remains in pro- 
pnot;igro?'€, until a hostile seizure and possession has impaired 
his title." ^ * And adds he : " If a peace should intervene, 
it (the property) would be completely beyond the reach of 
subsequent condemnation." 

It follows that, as the property in question was not seized 
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as prize during the war, any attempt to capture it subsequently 
is wholly without warrant, and can confer no right upon the 
^Government of the United States, or any one pretending to 
act under its authority. 

By way of re-capitulation, it may be remarked — 

First. The Treasury-Agents acts could not, constitutionally, 
authorize a capture at the time this property was seized, if it 
bad been so intended. 

Secondly, The same objection applies to any claim which 
the Government might make to hold it as a subject of capture 
under the act of 1801, concerning property used for insurrec- 
tionary purposes. (12 Statutes at large, p. 319.) And, 

Thirdly. In any of the various aspects in which the name 
■of "blockade-cotton" might be thought applicable, the cap- 
ture, if any there was, having been made after the cessation 
of hostilities, came too late, and was utterly ineffectual. 

This, certainly, is sufficient to dispose of the whole ques- 
tion. Still, it maybe satisfactory to consider somewhat more 
in detail the grounds upon which the treasury or its agents 
might claim this property as a subject of capture under the 
law of blockade and contraband. 

That it had ever been exported or imported can hardly be 
pretended. We may safely assume that the cotton never was 
itself run into or out of a Southern port, in violation of a 
blockade ; but it has been surmised that certain ideas, some- 
what analogous to this may have found a place in somebody's 
imagination. It may have been thought that it was pur- 
chased with the proceeds or profits of some successful block- 
ade running adventures. Besides, to lend a certain fanciful 
gravity or enormity to the supposed sin of evading a blockade, 
it may be suggested that the adventurers were a powerful 
company or association, incorporated or unincorporated. Per- 
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haps, too, the Treasury Agents, deeming it difficult to trace- 
this particular property to a purchase with the actual profits 
or proceeds of blockade running, may think it a sufficient 
color for their acts to insinuate that it belongs or belonged to 
some individual, or company formerly engaged in blockade 
running. All these possible aspects of the vague accusation 
applied in the name above alluded to, have been presented. 
They will be considered. 

During the war, intercourse between the adhering States- 
and the territory proclaimed to be in insurrection was for- 
bidden by public law and by acts of Congress. It is presumed 
that in reference to this cotton, no breach of this interdict 
will be asserted. If it should be, the invalidity of any claim 
founded thereon has been shown. 

But the law of blockade and contraband, as connected with 
the claim of the treasury department, will be examined in 
reference to any possible acts of foreigners, or of the people 
of the states or territory, so declared to be in insurrection.. 
In the prize cases, it was determined that "civil war produces, 
in the nation two independent parties," and that these two 
parties "must necessarily be considered as constituting, at 
least for a time two separate bodies, two distinct societies. 
Having no common superior to judge between them, they 
stand precisely in the same predicament, as two nations who 
engaged in a contest, and have recourse to arms," (p. 667.) 
From this it is deducible that the laws of war, including the 
rules concerning blockade and contraband, precisely as they 
are recognized and established in the law of nations apply to 
such a war As far as occasion occurred, the Supreme Court 
has uniformly applied them without making any distinction 
on account of the conflict being a civil or internal, and not a 
foreign war. (5 Phila, Am, Law Beg.j N. S,,j), 153.) 

There is, however, no need of a resort to this high authority. 
Confiscation, without any law, cannot be claimed as a right of 
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the government ; there is no common law of the United States, 
declaring offehces or denouncing forfeitures. (7 Cranch^Zb ; 13. 
Howard's U, S. i?., 563.) There is no act of Congress on the 
subject of blockades or concerning contraband of war, and it 
is therefore clear, under these heads of complaint, that no law 
can be appealed to as a justification of the seizure in ques- 
tion, unless it is to be found in what is called international or 
public law. 

In respect to the point under consideration, the rules of 
public law concerning blockade and contraband are strictly- 
analogous. Chief Justice Parsons, in Richardso)i v. The 
Maine Insurance Co,, 6 Mass. R., p. 114, says : ** Goods contra- 
band of war are of two descriptions — munitions of war, the 
property of a neutral bound from a foreign neutral port to the 
territory of either of the belligerents, and every species of 
neutral goods bound from a neutral port to a port belonging 
to either of the powers at war, and known to be blockaded by 
the other power." The strictness of this analogy is forcibly 
illustrated in the Trende Sostre, 6 C. Rob., ad. 390, note.. 
The rules in respect to capture being founded on the same 
reasons, are precisely the same in both cases, and, therefore, 
the subjects will be here treated of together. 

During war a belligerent may rightfully, to the extent of 
his physical power, cut off the resources and cripple the com- 
merce of his enemy, by maintaining a blockade of that enemy's 
ports ; and he is also at liberty to prevent neutrals from car- 
rying to his enemy articles which, from their usual connec- 
tion with the support of hostilities, have been designated as 
contraband of war. The latter right extends to all parts of 
the enemy's territory, whether blockaded or not ; but the 
only authority conceded to the belligerent by public law for 
the enforcement of either of these rights, is that of capturing,. 
as prize of war, the vessel and cargo whilst engaged in the 
attempt. 
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It is proper to say, whilst engaged in the attempt^ for in 
both cases success on the part of the carrier in achieving the 
act screens him from all liability to loss or injury. 

Of course, this could not be the case if the act was unlaw- 
ful, but it is not so. The idea of illegality does not attach to 
it in any just sense of the term. The law of nations deems 
the attempt of the carrier lawful, and the defeat of it by cap- 
ture, equally so. The law of nations will not sanction either 
the breach of a blockade by force, or any forcible resistance 
to capture for attempting it, or any forcible resistance to the 
search of a belligerent' for contraband articles. (1 Rentes Com,y 
pp. 154, 155, side paging, Sth Ed.^ and cases cited in notes,) 
But for that rule it might be said, that in this branch of the 
law power makes right. With that single qualification the 
saying is quite applicable. Mr. Woolsey, in his Treatise on 
International Law, at p. 278, § 169, a 2d Ed., says : " The law 
of nations on this subject has been viewed as a kind of com- 
promise between neutral and belligerent rights. Neutrals 
may legitimately carry on all sorts of trade, and belligerents 
may prevent all. Hence, nations have waived their rights 
and come to a certain middle ground ; some rights of both 
parties are saved and some thrown overboard. 

Chancellor Kent, in 1799, whilst a judge in the Supreme 
Court, speaking of contraband says : " The fact is, that the 
law of nations does not declare the trade to be unlawful. It 
only authorizes the seizure of the contraband articles by the 
belligerent power." Judge Morgan Lewis, a revolutionary 
patriot, who was a soldier in both of our wars with Great 
Britain, as well as all the other judges concurred on this point. 
(Seton V. Loiv, 1 John Cases, p, 5.) 

This case was cited, and the doctrine reiterated and applied 
by the Supreme Court, of Connecticut, in 1822. {Pond v. Smith, 
4 Conn, R,, 303.) 

In Richardson v. the Maine Insurance Company^ 6 Mass. 



Digitized by 



Google 



JR. 112, 113, the Court, by Chief-Justice Parker, says: "It is 
agreed by every civilized state, that if the subject of a neutral 
power shall attempt to furnish either of the belligerent sover- 
eigns with goods contraband of war, the other may rightfully 
seize and condemn them as prize. But we do not know of 
any rule established by the law of nations, that the neutral 
shipper of goods contraband of war, is an offender against 
his own sovereign, and liable to be punished by the municipal 
laws of his own country." 

The same doctrine is affirmed by many other authorities. 

The Santissima Trinidada^ 7 Wheaton B, 340. 
D7\ Lushington in the Hden, 11 London Jurist. Be- 

ports, new seines, p. 1025. 
Ex parte, Chavasse in re Grazehrooh, a lanJcrvpt 

London Jurist. Reports, same vol., p. 400. 
1 KenVs Com, 142, side paging, notes d. and e., Eighth 

Ed, 
IK Vol 3, p. 267, 268, and notes. 

The right of capture thus accorded to the belligerent, does 
not apply to the cargo except whilst it is afloat, and it affects 
neither the ship nor the cargo after the termination of the 
particular voyage, in the course of which the carriage of con- 
traband articles, or breach of blockade was committed or 
designed, the word voyage being here employed to include 
not only the passage into the enemy's port, but the return 
passage from it. 

Haditt & Roche Mar. warfare, p. 175. 

Chitty^s Law of Nations, pp. 145, 146. 

1 Duer on Ins. p. 688, Lecttire 7, § 63. 

Woolsey on Int. Law, § 188, Second ed. 

The Margaret, 1 Acton 335, Gen. Hamilton, 6 O. 
Rob., 62. 

The Nancy, 3 C. Rob. 126, 127. 

The Joseph, 8 Cranch 454, 455. 

Fratt on Contraband p. 82, note 1. 
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Even this qualified and temporary right of capture when 
arising from a blockade, remains in force only during the con- 
tinuance of the blockade ; should the blockade cease before 
the termination of the voyage, the right of capture ceases 
with it. " It is true," said Sir Wm. Scott in the Lisette, 6 Rob., 
Adm. 395." That the oflfence incurred by a breach of block- 
ade generally remains during the voyage, but that must be 
understood as subject to the condition that the blockade itself 
continues. When the blockade is raised a veil is thrown over 
everything that has been done. 

1 Duer Ins., p. 689, Lecture 1,%&9^. 
Woolsey, § 188. Second Ed. 
Wheaton on Captures, 207, 208. 

I need not repeat that the termination of the war itself puts 
a complete end to the right of capture. It falls to the ground 
with all other belligerent rights. 

As the very ship which carried the contraband articles, or 
violated the blockade, is herself exempt from capture if she 
has the good fortune to complete her voyage without faUing 
into the power of the objecting beUigerent ; and as the like 
exemption is accorded to the identical cargo that was itself 
successfully carried in or out, it cannot be necessary to add 
that the proceeds of such cargo on a sale thereof, or the goods 
which may have been purchased with such proceeds, are the 
lawful property of the carrier, and that his title thereto is alto- 
gether free from legal taint of any kind. This must be self- 
evident. 

There is no instance of an attempt thus to extend the con- 
sequences of carrying contraband or violating a blockade. 
It is quite immaterial whether the persons engaged in the act 
are few and feeble or numerous and powerful, whether they 
are associated or act singly, whether they are trading firms 
or incorporated companies, whether they have defied or cir- 
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cum vented vigilance in a single instance only, or have pursued 
the practice habitually for a long period. These are questions 
of no relevancy. There are no running or continuous ac- 
counts in such matters ; each voyage is regarded as an unit 
having its own aim and attended by its own peril. Capture 
of ship and cargo as lawful prize may be the consequence, if 
the objecting belligerent should be able to interrupt the voy- 
age ; but neither moral or legal guilt is predicable of it, and 
no other prejudicial consequences are entailed by it upon the 
carrier. 

Woolsey on Int. Law, § 188, Second Ed. 

1 Kenfs Com., 151, side paging, Eighth Ed, 



IV. We have seen that upon any construction of the 
Treasury Agent acts, the powers, which in this instance are 
claimed under them, ceased with the termination of hostilities. 
Common sense proves, and it is an universally received opinion, 
that every right of capture acquired by war or arising from 
the existence of that condition, terminates immediately upon 
the return of peace. 

Desperation may, therefore, prompt a resort to the idea that, 
in some technical sense, the war still exists ; or, at least, that 
it existed to as late a period as January, 1866, when tTie cot- 
ton in question was seized. 

The fact is manifestly otherwise. For many months prior 
to that transaction, all resistance to Federal authority had 
ceased, the flag of Southern independence no longer courted 
the breeze, not a single bayonet of the confederacy confronted 
Federal power, and the confederacy itself was extinguished 
as completely as if its last champion had perished when Stone- 

w^U J^pksoQ fell, Submission tQ tbp autl^prit^ <^ tb» yipterir 
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ous North was absolute and perfect throughout the whole 
region which had been " designated as in insurrection." 

The question then arises whether the Treasury Department 
can ignore the plain and undeniable fact, and by its mere sic 
volOy keep on foot an unilateral war against the vanquished 
people of the South. 

No such power exists in any subordinate branch of the ex- 
ecutive department. To admit that it exists in both the ex- 
ecutive and legislative departments combined, would be a 
surrender of too much. Until the judiciary shall unite with 
the political departments in subverting constitutional liberty, 
such a surrender, will not be made, nor then, unless a majority 
of the people shall have become fit to wear the yoke. If a 
power thus to create out of nothing, a war by mere construc- 
tion, were conceded to the government, it may be doubted 
whether its consequences would be confined to continuing 
against the unresisting vanquished a war that might last for- 
ever. There ^is reason to apprehend that it would also take 
from the people of the victorious states all civil remedies for 
any arbitrary imprisonment of their persons, devastation ot 
their property, or other oppressive acts which official caprice, 
conscious of power and forgetting right, might choose to in- 
flict upon them. 

Prior to the recent troubles in the Southern States, it had 
never occurred to the judicial mind, or probably to any por- 
tion of our people, that the constitutional limitations upon 
governmental power over individuals, their contracts, or their 
property, were susceptible of being set aside by any condition 
of things that could possibly arise. But it seems to have been 
found that civil war exposed the opponents of the govern- 
ment during its continuance to just such treatment, whatever 
it might be, as in the opinion of the political departments the 
exigencies of public affiairs demanded ; and that under the 
pr^flisur^ of that uecossity, which io the case of iadiyidijjjfl, 
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IS commonly said to know no law, these same departments 
might exercise powers very nearly as unlimited, if not abso- 
lutely so, in every part of the country, and over all persons. 
In that silent deference to prevalent ideas which prudence 
may sometimes justify, this opinion concedes, as far as may be 
necessary to the validity or effect of any act of Congress to 
which it refers, that the saying inter arma siknt leges, applied 
to the constitution of the United States during the whole 
period covered by the existence of the war between the late 
Southern confederacy and the Federal government. But no 
further concession should be made. In time of peace the gov- 
ernment cannot exercise belligerent powers within the coun- 
try against any person or property therein. {Phila, Am. Law 
Beg., Vol5,N.S.,p.l51.) 

During that condition, at least, the constitution has full effect 
and its limitations cannot be transcended. Probably this will 
be conceded, and resort had to the position, that war having 
once existed, and been recognized and belligerent powers 
assumed, the war may be deemed to continue, until in some 
solemn or distinct form. Congress or the executive shall have 
inaugurated a peace. If this were law, perhaps the continu- 
ance of the rebellion might be asserted. For it is true that 
no treaty of peace has been made with the lately insurgent 
states. Congress has not declared " the suppression of the 
rebellion," nor has the President issued any executive pro- 
clamation, precisely and in terms announcing it. No such 
doctrine can be maintained. The constitution may be prac- 
tically suspended by the disorder and turbulence incident to 
an actually existing war, but fiction is a weapon quite too 
feeble to accomplish such a result. 

Whether the existence of civil war is a matter of fact or 
depends in any degree upon the observance of forms, was the 
precise point in issue between the learned judges of the 
Supreme Court in the prize cases, (2 BIooWb, U, S, B^ 365.) 
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It was asserted by the minority, that before civil war can 
exist in contemplation of law, it must be recognized or de- 
clared by the sovereign power ; that it *' can exist only by an 
act of Congress, which requires the assent of two of the great 
departments of the government, the executive and the legisla- 
ture." (p. 690.) But the majority decided precisely the 
reverse. They held that the power of Congress to declare 
war, conferred by the constitution, was confined to hostilities 
with a foreign power ; that ** civil war exists when the regular 
course of justice is interrupted by revolt or insurrection, so 
that courts of justice cannot be kept open." (p. 667.) They 
stated this to be the " true test of its evidence." They defined 
" war " to be that state in which a nation prosecutes its rights 
by force. They held that civil war need not be authenticated 
by documents, that it does not depend on recognition, but 
is an actual, as contradistinguished from a technical or con- 
structive condition. In like manner, they held, that whether 
at any point of time there exists a rebellion or insurrection of 
such quality and proportions as to constitute a civil war, and 
thereby to warrant the exercise of belligerent powers, or let 
into operation any other than the regular methods of govern- 
ment prescribed by the constitution, was a question determin- 
able by the courts upon the actual facts. The proof of these 
facts, was shown to be of a public nature not such as need be 
submitted to a jury, but such as the judiciary was bound to 
notice ex-offldo. The court declared its judgment on these 
points in these emphatic words : " as a civil war is never 
publicly proclaimed eo nomine, against insurgents, its actual 
existence is a fact in our domestic history which the court 
is bound to notice and to know." 

The soundness of this decision will not be questioned by the 
government, or by any court in the country. Its doctrines 
are at this moment, the sheet anchor of union, and the best 
S^fe-guf^rd gf priyat9 nglxty Jt ^^ttl^s ik^t> ^ war witbin tb© 
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United States, between the goveriim^nt Oh due side, and 
the States, or the people, or any portion of either upon the 
other, cannot be affirmatively declared by Congress. It decides 
by necessary inference, that such a condition cannot be crea- 
ted in opposition to the fact by the mere silence of that body. 
It would indeed, have been a great defect in our fundamental 
law, if it had permitted either of the political departments, by 
the mere assertion of a falsehood or the persistent non-recogni- 
tion of a known truth, to cast off from itself all constitutional 
restraints, and thus enable itself to outlaw a disfavored por- 
tion of the Union. By determining that neither the institu- 
tion of a civil war, nor the continuance of it is within the 
power of Congress, and that the existence or non-existence of 
such a condition is a fact determinable ex certa scientia by the 
judiciary, the Supreme Court has famished the people with 
an impregnable defence against abuses of executive power in 
time of peace. 

The idea that any forms were required to consummate 
peace, as a legal fact after its actual restoration, finds no more 
countenance in any act of Congress than in the reason of the 
thing. Congress and the President both recognized the " re- 
bellion," but in their acts and proclamations concerning it, 
each of them constantly and in numerous forms, indicated that 
it was looked upon as a temporary disturbance, and destined 
to ultimate suppression, either by the voluntary submission 
of the insurgents, or by the force of the government. Not- 
withstanding their desire to exercise the rights growing out 
of a war, they carefully abstained from applying to the con- 
flict that designation. The word is not used in a single legis- 
lative or executive act. It must, of course, have been contem- 
plated " that the suppression of the rebellion" was an occur- 
rence which, ipso/actOj and without further ceremony, would 
terminate the war ; and, as no declaration of war was ever 
made, it follows that no proclamation of peace was needed. 
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Besides, if an authorative declaratiou that the rebellion was 
suppressed before the seizure in question, was desirable, it 
could be produced. It was made in the most impressive form. 
The executive power is vested by the constitution in the Pres- 
ident of the United States. The same instrument makes it 
the duty of this high officer to " give to Congress from time 
to time information of the state of the Union." {Const., 
Art 2§l,sw6slawd3.) 

In the exercise of this special power, he announced to the 
Senate, on the 18th December, 186»5, " that the rebellion waged 
by a portion of the people against the properly constituted 
authorities of the government has been suppressed." He added, 
" that the United States are in possession of every State in 
which the insurrection existed.^^ In the same communication 
he refers incidentally to " that portion of the Union kdely in 
rebellion" and says, that the people thereof "• are yielding obe- 
dience to the laws and government of the United States 
with more willingness and greater promptitude than under 
the circumstances could reasonably have been anticipated." 

On a question so momentous and far-reaching in its conse- 
quence as the existence of peace or war, a subordinate execu- 
tive officer can have no authority to (overrule the recorded 
judgment of his immediate superior — the Chief Magistrate of 
the Union. 

The Courts, as we have seen, are bound to take official no- 
tice of the fact, and consequently, they can never permit him to 
gainsay it, and thus, in their presence, '' to impugn the known 
truth." 

CH. O'CONOR. 
February 28th, 1866. 
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We fully concur with Mr. O^Conor in his conclusions, as 
well as in the line of argument by which he arrives at them. 

We are also of opinion that the Statute of March 12, 1863, 
is without any authority as law, from its not having received 
the approval and signature of the President, until after the 
adjournment of Congress, and that thus the whole pretended 
legal support of the Treasury Agent system fails. 

These 136 bale^ of cotton having been taken in replevin in 
the New- York Supreme Court by the owners, from those 
assuming to be Treasury Agents, we are of opinion that the 
claim of the latter is wholly untenable, and that the owners 
must succeed in their action. 

New- York, March 10th, 1866. 

WM. M. BVARTS, 
EDWARDS PIBRREPONT, 
JAS. T. BRADY. 
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